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The Italian Government Maritime Department, Attorney General and High Court
C/0 Italy’s Embassy in Norway
Attention: Ambassador Giorgio Novello

Oslo, 12 January 2017

ITALY MUST INVESTIGATE THE COSTA CONCORDIA ACCIDENT ACCORDING TO
EU-DIRECTIVE AND ESTABLISH ORGANISATIONAL RESPONSIBILITY
ACCORDING TO THE ISM CODE

The Italian cruise liner Costa Concordia with 4229 persons on board, capsized and partially sank after
grounding near the island of Giglio on 13 — 14 January 2012. The accident resulted in the loss of 32
lives.

In 2013, the shipping company Costa Crociere, a part of the Carnival Group, avoided additional legal
sanctions by entering into a plea bargain with a fine of 1 million Euros. Captain Francesco Schettino
was preliminarily sentenced to 16 years imprisonment. An appeal against the sentence has been filed
with the Italian high court.

INADEQUATE INVESTIGATION

On 27 November 1997, the General Assembly of the IMO passed an assembly resolution A.849 (20),
“Code for the investigation of marine casualties and incidents”. The IMO code, with later additions,
has advisory status. The EU directive 2009/18/EC implements and elaborates IMO’s guidelines.

It states the directive’s purposes as:

1. The purpose of this Directive is to improve maritime safety and the prevention of pollution
by ships, and so reduce the risk of future marine casualties, by:

(a) facilitating the expeditious holding of safety investigations and proper analysis of marine
casualties and incidents in order to determine their causes; and

(b) ensuring the timely and accurate reporting of safety investigations and proposals for
remedial action.

2. Investigations under this Directive shall not be concerned with determining liability or
apportioning blame. However, Member States shall ensure that the investigative body or
entity (hereinafter referred to as the investigative body) is not refraining from fully reporting
the causes of a marine casualty or incident because fault or liability may be inferred from the
findings.
European Parliament and Council Directive English version:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2009:131:0114:0127:EN:PDF




In May 2013, the Italian authorities published their “Report on the safety technical investigation” of
the Costa Concordia. According to the German investigative commission, Federal Bureau of Maritime
Casualty Investigation (BSU), the report does not satisfy the requirements given by the IMO and EU.

The BSU therefore took the initiative for further investigation in cooperation with Italy’s Marine
Casualties Investigative Body. The basis for that investigation was that the accident has led to
significant concern amongst the German people.

In December 2015, BSU withdrew from further investigation because the Italian prosecution
authorities prevented the type of investigation that the IMO and EU have mandated. The BSU
indicate that the same problem caused an inadequate investigation of the fire onboard the ferry
Norman Atlantic in December 2014.

This is described in the 2015 BSU Annual Report as follows:

The cause of this enormous obstruction to marine casualty investigation is Italian legislation,
which states that the investigative proceedings of the public prosecutor’s office and later the
judicial proceedings have full and absolute priority over marine casualty investigation.

Marine casualty investigation authorities have virtually no rights of their own. This is made all
the more surprising by the fact that with effect from 17 June 2011, European legislation (in
the form of Directive 2009/18/EC) has required that Member States ensure marine casualty
investigations can be carried out independently of criminal investigations and that they are
neither precluded, suspended, nor delayed by reason of such criminal investigations.

Why the European Commission has not insisted on a remedy remains a mystery. In the given
circumstances, the BSU had no option but to withdraw from the investigations into the COSTA
CONCORDIA and the NORMAN ATLANTIC. As a result, the COSTA CONCORDIA disaster
remains largely unexplained from the perspective of the marine casualty investigation.

Bundesstelle fiir Seeunfallsundetrsuchung — BSU, 2015 Annual Report, page 7
http://www.bsu-

bund.de/SharedDocs/pdf/EN/Annual_Statistics/annual_statistics 2015.pdf? blob=publicationFile&v=1

INTERNATIONAL SAFETY MANAGEMENT CODE - ISM

The ISM Code is the internationally agreed norm for maritime safety management. It was a
breakthrough for international maritime safety when the ISM Code was developed by the IMO. The
ISM Code became mandatory from 1 July 1998, as are the later revisions.

Italy has ratified the ISM code.

The overall safety culture, routines, and procedures established for ship operation are first and
foremost the responsibility of the ship operating company.

The indictment against Captain Schettino explains a number of relationships which the Italian court
indicated as criminal liability. The indictment refers to the SOLAS and STCW conventions, but gives no
reference to the ISM Code. Italy cannot both ratify the ISM Code and simultaneously maintain an
outdated interpretation through national legislation which frees ship operating companies from their
responsibilities under the same ISM code.



Independent safety investigation, examination and judicial process with reference to the EU directive
and the ISM Code must be conducted through mutually independent processes.

The routines and systems which follow from the ISM Code are predominantly the ship operating
company’s responsibility. If responsibility is delegated to a classification society, this organisation’s
function and responsibility must be clearly defined. Ultimately, failures in such routines and systems
should not be blamed solely on a captain.

CONCLUSION

It is clear that the Italian state’s priority has been to establish the guilt of one, and only one, person.
Such an approach has no benefit in establishing why a large, complex organization failed to protect

the lives of 32 people. The opportunity to learn and prevent similar accidents from occurring in the

future has been lost. Consequently there will very likely be more serious incidents in the future, and
for similar underlying reasons.

REQUESTS

1. The Italian authorities are requested to re-open the investigation of the Costa Concordia
accident such that it fulfils the criteria and requirements of the IMO and EU directive
2009/18/EC.

2. The Italian judicial system is requested to investigate, indict and pass judgement on the
company’s legal responsibility for the Costa Concordia accident, in accordance with the
responsibilities set forth in the ISM code.

Yours sincerely,
THE SKAGERRAK SAFETY FOUNDATION

JanHarsem Arne Sagen Moritz Askildt (sign)
Chairman Accident Investigator Member of the board
ISM Code Lead Auditor (IACS graduation)

The Skagerrak Foundation was established by survivors of the Scandinavian Star disaster. We have
campaigned successfully for sea safety improvements based on root-cause investigation of accidents,
and research into the underlying reasons for organizational, technical and human failure, in order to
share lessons learned and improve knowledge of why accidents occur.

The Skagerrak Safety Foundation has no economic interests in the Costa Concordia case. Our concern
is the improvement of sea safety, to the benefit of passengers, crew, the environment, and property.
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